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Comments on the Second Deliberated Draft Labor Contract Law of the PRC
Xt (P ANRIEMEFTFERE) EREE _REINFRE LAY

The American Chamber of Commerce in the People’s Republic of China and the
American Chamber of Commerce in Shanghai respectfully submit the following
comments and suggestions on the Second Deliberated Draft Labor Contract Law of the
PRC (the "Second Draft"), as submitted by the Law Committee of the National People's
Congress ("NPC"). We fully applaud the NPC's solicitation of public comments on the
First Draft of the Labor Contract Law and the high attention paid to these comments as
reflected to varying extent in the changes made in the Second Draft. We appreciate this
opportunity to share our views on the Second Dratft.
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Many American companies have been among the leaders in the implementation of
workplace safety and employment practices designed to empower, inform, and protect
their employees in China We fully support the Chinese government’s goals of enacting
this law, namely clarifying the legal rights and responsibilities of employers, employees,
and labor unions and of strengthening the legal mechanisms for uniform protection of
employees’ rights. We recognize that it is necessary to modify the laws and regulations
protecting the rights of employees due to the development of China’s economy. At the
same time, we believe that such efforts should be accompanied by increased efforts by
the authorities to enforce existing rights of employees in both local and foreign-invested
enterprises. Even well-drafted and well-intended new measures may not effectively
assist the most vulnerable employees without additional resources and commitments to
ensure consistent and predictable enforcement of China's existing labor laws as well as
the new Labor Contract Law.
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We understand fully that the Second Draft reflects consideration of diverse opinions and
has to confront difficult choices. We respectfully provide the following comments and
suggestions focusing on provisions which merit further clarification, for the reference of
the Law Committee of NPC.
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Phase-In Period

% PR 39

Once the Labor Contract Law is finalized and promulgated, it will be necessary for
Chinese and foreign enterprises to review carefully all signed and planned employment
agreements in order to comply with the requirements of the new law. Accordingly, we
recommend a phase-in period of at least 6 months between the promulgation date and the
effective date of the law.
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Narrow Exemption for Certain ""Highly-Compensated Employees'

“RFTIA R R CHERR

Under Article 2, except for civil servants and other personnel who are managed under the
Civil Servants Law, all employment relationships established in China are governed by
the Labor Contract Law. Most provisions of the law are designed to promote stable
work positions and income for the vast majority of employees in China who may be in
weak bargaining positions with their employers.
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At the same time, there are, however, certain employees (including senior executives of
companies, professionals, entertainers, athletes, etc.) whose services already command
very high salaries in the labor market. These "highly-compensated employees" have the
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sophistication and bargaining power to contract freely with their employers without many
of the statutory restrictions and protections under the Labor Contract Law. Chinese and
foreign enterprises need the corresponding ability to hire and terminate these employees
on flexible terms to be agreed to by the enterprises and the employees.
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Accordingly, we respectfully recommend that such "highly-compensated employees" be
permitted to enter contracts with their employers which define their compensation,
termination conditions, and severance benefits. While the provisions of the Labor
Contract Law would provide "default" rules, "highly compensated employees" would
have the freedom and flexibility to tailor their agreements with their employers.
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For these purposes, "highly-compensated employees" could be defined as individuals
entering employment agreements providing for annual salaries exceeding thresholds to be
set by the Chinese government. For example, Article 27 (iii) might be revised to
invalidate labor contracts in which "(iii) the Employer relieves itself from any of its
responsibilities or excludes any of the employee's rights, with the exception of

provisions in labor employment agreements with highly-compensated employees which
define compensation, conditions of termination, and severance benefits." Similarly, we
respectfully urge the Chinese government to review existing restrictions on compensation,
conditions of termination, and severance benefits for highly-compensated employees in
other existing laws and regulations.
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By allowing greater flexibility in negotiating with these "highly-compensated
employees," foreign-invested companies in China will have greater incentives to hire
PRC national senior managers because PRC law will more closely align with the flexible
systems permitted in many foreign jurisdictions. Moreover, the existing Contract Law
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provides an appropriate legal basis for agreements with "highly-compensated
employees."
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Distinguishing ""Short-Term" Agreements from "Fixed-Term" Agreements
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We understand the Chinese government’s concern to prevent the abuse of short-term
contracting practices in certain industries (e.g., 1 month contracts for unskilled
manufacturing labor in non-seasonal industries). However, some provisions of the
Second Draft discourage all fixed-term contracts—not just "short-term" contracts lasting
several weeks or months.
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In most cases, fixed-term labor contracts, in which it is easier to know and control the
specific compensation for specific services exchanged over a set period of time, enable
Chinese and foreign businesses to plan strategically and to budget accurately their labor
costs. Discouraging the use of all fixed-term contracts (not just contracts with extremely
short terms) increases the costs of each new hiring decision and may result in Chinese
and foreign companies hiring fewer new employees and reducing entrepreneurial projects
which might result in "open ended" employment commitments. The effort to promote
non-fixed term contracts may, in the end, result in fewer employment opportunities.
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Accordingly, we recommend that Article 14 (ii1) be limited only to situations involving
consecutive short-term agreements with terms of six months or less. This modification
would help achieve the government's goals of preventing the abuse of short-term
contracts and stabilizing labor relationships while preserving the rights of employees and
employers to enter into multiple fixed-term contracts with longer terms.
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Successive Fixed-Term Agreements

HELEE E HIR S 3 &

Article 14 of the Second Draft provides that "if an employee claims renewal of his/her
labor contract" under certain conditions, then a non-fixed term labor contract shall be
signed. Pursuant to Article 14 (iii), this rule also applies when "a fixed term contract is
to be renewed after being signed consecutively two times."
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The text appears ambiguous. Under one interpretation, at the end of the second
consecutive fixed term, if the employer decides that the contract "is to be renewed"
(under Article 14 (iii)) then a non-fixed term labor contract must be entered if the
employee also requests a non-fixed term labor contract. Under the second interpretation,
the employee has the unilateral right to decide whether to "claim renewal" through a non-
fixed term contract at the end of the second contract term. In this case, an employer must
decide at the end of the first fixed-term contract period whether or not to grant the
employee the option of entering non-fixed term agreement at the end of the second term.
To allow employers and employees to make informed decisions, Article 14 (ii1) should be
clarified to eliminate this ambiguity.

S LRI, ATDAT R AERE,  RIE T I 5 A [ IR &5 SRy,
RN AL PR E <2575 R (IRGE 28+ DU 2 55 (=)aK), [R5 33 th SR AT 6 [
EWIR ST B & R, WA AT o 2 IR 57 s & [l Sy AhEA —FifgRe, BIFERE
IR ) 28 — UGN, 57 S 1A By T UM R R E A 15 th 28 T ] 7 40
BROFENG . AERXFMELL T, HI AL S 2R 2 — > [l 52 W IR 57 50 & [ 4R
RIE FE 20T 57 B AE SR IR T 37 T I 2 I PR 57 35 R A L. A
BN T B O W B DR, IR A DU AR B ()R RIE , T BRI X .

For example, Article (iii) may be revised to apply in instances where both the employer

and the employee agree to continue an employment relationship after the expiration of
the second consecutive fixed-term employment agreement.
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Similarly, Article 14 (iii) should be revised to apply only where a fixed-term contract has
been previously renewed at least once after the effective date of the Labor Contract Law.
Many existing fixed-term contracts have already been renewed by both employers and
employees with the clear understanding and implementation practices of current law. If
Article 14 (iii) is applied to such existing contracts, many companies may be unable to
support the unforeseeable conversion of all fixed-term contract employees to non-fixed
term contracts. This destabilizing result may be avoided by carefully phasing in Article
14 (iii).
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Probationary Periods

I

Article 20 of the Second Draft sets maximum probationary periods of 1 month for labor
contracts with terms less than 1 year, of 2 months for labor contracts with terms between
1 and 3 years, and of 6 months for labor contracts with terms of 3 years or more.
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We understand that probationary periods are often used by unscrupulous employers to
take advantage of unskilled laborers. While brief probationary periods for unskilled
workers are still important, longer probationary periods are critical for evaluating the
abilities of skilled workers in technical or managerial positions. We recognize that it is
difficult to differentiate between skilled and unskilled workers in a clearly defined and
fair manner; however, it may be necessary to explore options that would permit longer
probationary periods, while still protecting vulnerable workers.
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The probation periods stated in Article 20 are insufficient for employees to demonstrate
their skills and capabilities and for employers to evaluate the performance of new
employees in many situations. We respectfully recommend that the current maximum
probation period of 6 months for labor contracts of 2 years or longer be preserved; we
further recommend that the maximum probationary periods be 3 months for labor
contracts with terms between 1 and 2 years.
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Additionally, Article 22 requires that in order to terminate an employee during a
probation period, an employer must provide evidence that the employee has failed to
meet the employment conditions. We are concerned by the lack of clear standards and
procedures for determining the sufficiency of evidence. This may make termination
difficult during a period which is intended to give both employers and employees the
right to assess each other.
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Training Costs

BI%EH

Article 23 of the Second Draft permits employers to recover training costs from
employees who fail to complete contracted service periods after receiving training
provided by the Employer. We are concerned that Article 23 only allows recovery of
costs by employers for full-time training lasting more than one month. However, in
reality, many valuable training programs provided by employers to their employees (such
as executive MBA programs, language instruction, or technical training) proceed on a
part-time basis. By restraining employers and employees from agreeing to the repayment
of training costs by employees who resign before the end of their service periods, Article
23 dramatically reduces the incentives for employers to invest in the personal education
of their employees. Accordingly, we recommend the elimination of the "full-time"
requirement in Article 23.
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Severance Pay for Fixed-Term Labor Contracts
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Unlike current law, Article 46 (5) requires employers to pay statutory severance pay upon

the expiration and non-renewal of a fixed-term contract. Introducing a new severance

pay requirement for fixed-term contracts may harm rather than benefit many employees.

The compensation stipulated under a fixed-term labor contract is, in most cases, dictated

by the market value of the services to be provided by the employee during the contract

term. The new requirement for severance pay will not increase the market value of an

employee's services. Consequently, in response to labor market conditions, many

employers might simply reduce monthly salaries to employees on fixed-term contracts in

order to budget for additional severance costs. Accordingly, we suggest that Article 46(5)
be deleted.
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In any event, we respectfully recommend that service years accumulated under fixed-
term contracts before the effective date of the new Labor Contract Law should not be
considered when calculating severance pay, because employers entered into these
contracts on the clear understanding that no severance would be due upon the expiration
and non-renewal of these contracts. Both Chinese and foreign employers have not
budgeted for these additional severance benefits caused by expiration and termination of
the contracts.
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Preferential Retention in Mass Lay-Offs
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Article 41 calls for Employers conducting mass lay-offs to prioritize retaining employees
based on their tenure, the nature of their employment contract, or the number of their
dependents. Unfortunately, the survival of companies facing restructuring pursuant to
bankruptcy laws, "difficulties in production or management," and other challenges listed
in Article 41 often depends on retaining the most capable and most qualified personnel—
not necessarily the employees with the longest tenure or the heaviest family burdens. If
the preferences remain in the law, we wish that these preferences only apply to
"employees in comparable positions who are otherwise comparably qualified."
Otherwise, distressed companies may be forced to lay off more qualified employees and
employees in critical positions while retaining less essential personnel based on these
preferences. This could jeopardize their ability to recover and continue to employee the
remaining workers.
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Enterprise Rules
AV AR R

The second paragraph of Article 4 appropriately requires employers to consult labor
unions or employee representatives regarding company rules and policies bearing on the
vital interests of the employees. Such consultations are often a constructive mechanism
for developing policies benefiting employers and employees alike. Article 4 does not,
however, clearly describe procedures for initiating, conducting, and concluding
consultations on company rules and policies bearing on the vital interests of the
employees. To avoid confusion and to clarify that it is the responsibility of employers to
determine enterprise rules after consultations with the employees, we respectfully suggest
that Article 4 be revised as follows: "In formulating, revising, or deciding on" the
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policies covered by Article 4," an Employer shall raise the proposals on the same after
discussing with the staff's representative's congress or all staffs, or consult on a equal
basis with its trade union or staff's representatives, and then make a determination on the
same."
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Similarly, the third paragraph of Article 4 provides for a procedure for labor unions and
employees to request amendment of “inappropriate” enterprise rules during their
implementation. We are concerned that the types of rules affected and the amendment
procedure is not sufficiently clear. We respectfully recommend clarifying the second
paragraph to confirm that the employer is responsible for deciding how to respond to
employee proposals after conferring with employee representatives. Significantly, we
note that if an enterprise did implement a rule that violated laws or regulations, the labor
unions and employees would still have recourse to change the rule with the assistance of
the labor bureau pursuant to Article 79.
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Designation of Employee Representatives

BRI IR

Several articles refer to "employee representatives" separate from "trade unions."
Although current law clearly describes the organization and operation of trade unions, we
are not aware of any existing laws governing the election and recognition of employee
representatives other than trade unions. It is unclear how employers should respond if
different individuals purport to represent employees, or if employees disagree amongst
themselves over the appropriate representatives. As a result, we recommend that specific
procedures for designating and recognizing employee representatives be set forth in
separate legislation.

10
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Clarifications

FoAt

In addition, several provisions of the law are unclear or ambiguous.
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Article 63 of the Second Draft allows dispatched employees to participate in or organize
a trade union either within the labor service agencies or within the employer pursuant to
the laws. This provision may result in confusion regarding which labor union must be
notified upon termination of the employee and whether the employer must pay union fees
on behalf of these employees.
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Article 49 requires employers to complete the transfer of an employee's personal archives
and social insurance within seven (7) days after the date of rescission or termination of
their labor contract. We suggest changing the transferal period from 7 days to 30 days
because the normal cycle for social insurance is monthly.
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Article 50 addresses the conclusion of collective contracts between employees and
employers. In order to prevent possible confusion regarding an obligation to enter
collective contracts, and to reflect existing law, we recommend that this article be
amended to state that employers and employees “may” enter into collective contracts.
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Article 26 prohibits employers and their employees from agreeing on any penalties to be
imposed on the employees except for penalties relating to non-competition and training
contracts. We are concerned that this provision might impact an employer’s ability to
recover amounts provided to employees as signing bonuses, allowances, and other
benefits if the employees do not complete the terms of their contracts. We suggest
clarification in this regard.
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Article 65 of the Second Draft limits the use of dispatch labor to "provisional, auxiliary,
or substitutive" positions. Clarification of these terms would be useful. Moreover,
current law requires representative offices of foreign enterprises to retain all employees—
not just "provisional, auxiliary, or substitutive" employees—through labor service
agencies. The implications of the limits on dispatch labor for representative offices
warrant clarification.
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Article 24 suggests that non-competition agreements may be entered with employees
"under a duty to keep confidential the trade secrets" of the employer. Article 25 states
that non-competition agreements may be entered into with “senior managers, senior
technicians, and other persons with knowledge of trade secrets.” We are concerned that
distinguishing “senior” managers and technicians and other employees with access to
trade secrets may prove difficult in practice, particularly since an employee's access to
trade secrets may not be foreseen when the employee is hired. We are concerned that the
limitation of non-competition agreements to these categories of employees may reduce
employers' confidence in non-competition agreements as a means of protecting trade
secrets and could even give rise to litigation.
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The second paragraph of Article 23 requires that compensation shall be increased if the
term of service is “relatively long”. In order to provide guidance to both employers and
employees, we recommend that this period of service be defined with a specific number
of years.
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In closing, once again, we sincerely appreciate this opportunity to comment on the
Second Draft. Please do not hesitate to contact us with any questions or concerns.
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